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ORDER

PER ANADEE NATH MISSHRA, A.M.:

(A) This appeal has been filed by the Assessee
against the impugned appellate order dated 18.11.2015
passed by Learned Commissioner of Income Tax (Appeals)-
22, New Delhi [in short, “Ld. CIT(A)”] pertaining to
Assessment Year 2009-10. The Assessee has raised

following grounds of appeal :-

1) “The addition of Rs. 81,75,000/- on account of
unexplained share application money made to the
returned income by the Ld. Assessing Authority u/s 68
of the act is based on surmise and conjunctures and is
arbitrary, against the facts and bad at law.
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2) The addition of Rs. 1,87,20,000/- on account of
increase in unsecured loan made to the returned
income by the Ld. Assessing Authority u/s 68 of the
act is based on surmise and conjunctures and is
arbitrary, against the facts and bad at law.

3) The disallowance of Rs. 1,25,100/- made by the
Ld. Assessing Authority on account of payment of
Bonus contending such sum was otherwise payable as
profits or dividends is arbitrary, against the facts and
bad at law.

4) The disallowance of Rs. 90,49,493/- made by the
Ld. Assessing Authority on account of expenses
claimed by the assessee under the various heads is
based on surmise and conjunctures and is arbitrary,
against the facts and bad at law.

5) The appellant craves leave to add, to amend, to
alter, to substitute or withdraw any of the Grounds of
the Appeal on or before the date of disposal of the
appeal.

6) The Order is against the law and facts of the case.”

(B) This appeal was filed on 18/02/2016; whereas
impugned order of Ld. CIT(A) was communicated to the
assessee on 07/12/2015. Thus, this appeal is barred by
limitation having regard to time limit prescribed u/s 253(3)
of I.T. Act. Vide letter dated 16/02/2016 of M/s. Nath Ahuja
& Co., Chartered Accountants and affidavit of Mr. Sanjeev
Arora, Chartered Accountant, the delay in filing of the
appeal has been sought on the ground that aforesaid Mr.
Sanjeev Arora (to whom task for preparing and submission
of appeal was entrusted) was out of town due to some
personal problems/reasons. However, on perusal of records,
we find that there is no authorization by assessee,
appointing either aforesaid M/s. Nath Ahuja & Co. or

aforesaid Mr. Sanjay Arora to act or state on behalf of the
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assessee for the purposes of appellate proceedings in
Income Tax Appellate Tribunal. Therefore, we decline to take
cognizance of the aforesaid letter of M/s. Nath Ahuja & Co.
and affidavit of Mr. Sanjay Arora. Accordingly, this appeal is
dismissed in limine, being barred by limitation having
regard to provisions of S. 253(3) of I.T.Act.

(C) However, we have considered the disputed issues in
this appeal, on merits too. The relevant portion of the
assessment order dated 27/12/2011 is reproduced as

under :-

2. It may be noted at the outset that the assessee refrained from filing of relevant
details and documents on many Issues on the plea that the said documents along with
other important dacument had heen seized hy the CBI from the premises of the assessee
on 12.10.2009 and the asseisee was trying its best to get the seized document released
and as soon as the documents were pbtalned, the same would be submitted. In this
eontext attention 1 drawn to order dated 23.07.2010 of the Spl. Judge/ CBI/PHC/ND Sh
0.PSaini in the case of CBI Vs Yogesh Malhotra(Director of the assessee company) and
Others a copy of which was furnishzd by the assessee along with its letter dated
18.10.2011. As per the said order, the CBI court has ordered that it had no objection to
giving photocopies of seized documents required by the accused applicant for business
purposes provided that cost of the phatocopying was borne by the accused applicant. It
has alsc been stated by the court that the photocopies would be macde available to the
applicant within 10 days from 23.07.2010. In view of this fact the contention of the
assessee that the seizure of the required document by the CEl did not make it possible ta
submit the same is not accep:able. A copy of the order dated 23.07.2010 of the Spl. judge/
CBIfPHC/ND 5h O.F.5aini in the case of CBI Vs Yopesh Malhotra[Direcior of the assessee
company) and Others is being aﬂ.ﬂ%&t page 2 herewith and is being made a part of the

" il
asse ssmerEEdr_d‘:. r. mh oy
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anpexuns-A 1 the apphcation were seised by e CI during the

seareh froon (e premises of the apphicand acvused. howeser, the
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within wes days from today, on a date mually convenicnt to hoth

partics. \

3 [Drring the year the assessee was engaged In the business of export of rice and
other commaodities.
L]
¥

4. The opening balance of share application money as per the balance shee: for the
year was Rs.34.79 lakh and the closing balance was Rs. 116 crores. No satisfactory detall
explaining the source of increase In share application money of around B1.75 Lacs during
the year was filed by the assessee during the assessment proceeding despite specific
query in this regard through notices and questionnalres. THe only explanation that was
filed vide letter dated 0B.08.2011 wag that the increase was due to fresh allotment of
shares. The onus cast on the assessee to prove the [dentity of the share applicants,
genuineness of the transactiors and creditworthiness of share applicants despite
adequate oppartunity has not been established. As per discussions in para 2 atove and
the order of Spl. Judge, CBL, it is dear that the asseszee could have dbiained all the details
from the CHI §f it so desired and taken it In its possestion, thereby implying, that the
assessee has willfully not produced the said details. Even In the absence of documents
taken away by the CBI, the assessee would be expected to have detalls of share applicants
because the company is not one in which the public is substantially Interested ard is one
which Is in fact a closely held company. In view of the above fact there, is no other
alternative left than to add the amount of Rs. §1,75,000/-u/s 68 of the LT.Act, 1961, As It
is apparent that there s concealment of income by the assessee by furnishing of
inaccurate particulars in the rewrn of Income and accompanying documents. Penalty

proceedings u/s 271(1)[c) of the LT.Act is therefore required to be initiated.
Additlon Rs.81,75.000/-

g The opening balance of unsecured loans as per the balance sheet for the year,
received from directers and their relatives was only Rs.80,000/-. The closing balance of
unsecured loans at the end of year is of Fs.1.88 crores. The assessee was required
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specifically to prove the genuineness of source of unsecured loans by furnishing
documents and details relating to identity of the givers of loan, genuineness of the
transactons and creditworthiness of the loans givers. Despite adequate ppportunity
through notices and questionnaires dated 15.09.2010, 25.11.2011 and 08.12.2011. the
assessee did not furnish the required detalls of documentary evidence, The cnus cast orn
the assessee in this regard [s thus not discharge by it. As per discussions In para 2 above
and the order of Spl. Judge, CBI, it is clear that the assessee could have obtained all the
details from the CBI if it so desired and taken it in its possession, thereby implying, that
the assessee has willfully not produced the sald derafls. In the fact and clrcumstances of
the case there is no alternative left but to add the amount of Rs.1,87,20,000/- u/s 68 of
the i.T.Act, 1961 while computing the income of the assessee, As It is apparert that there
is eoncezlment of Income by the assesses by furnishing of inaccurate particulars in the
return of income and accompanying documents. Penalty proceedings u/fs 271(1)(c] of the
LT.Act istherefore raquired to be initlated, Disallowance Rs. 1,87,20,000/-
it o

i

B The opening bafance of sundry creditors is Rs.1.32 crores and closing balance js
s 16.01 crores, The sales has increased from 47.02 crores to 107.06 crores. The Increase
in sundry creditors vis-3-vis the increase In sales is phenomenally high to examined in the
light of the propartion of increase between sales and sundry creditors. Onus has been cast
on the assessee in specific terms vide notices and questionnaires dated 15.09.2010,
25.11.2011 and 08.12.2011 to furnish the list of top sundry creditors along with their
confirmations of thelr outstanding balances. However, the assessee has taken refuge
hehind the CBI search on Its premises and has not furnfshed the required details and
confirmations. In this age of computerization and heightened technology, it Is highly
unlikely that the assessee would not be having detalls regarding its major sundry
creditors despite the CBI action in its case. As per discussions in para 2 above and the
order of Spl. Judge, CBI, it is clear that the assessee could have obtained all the details
from the CBI if it so desired and taken It in lts possession, théreby implying, that the
assessee has willfully not produced the said detalls. Further, It IS not easy to accept that
the major creditors of the assessee would not be In touch with it regarding payment of
the outstanding balances or that partial payment has not already been done by assessee
in accordance with the figures of sundry creditor balances available with the assessee. In
view of the non-submission of confirmation and other relevant details and documentary
evidence, it is being considered necessary to make addition equal to 5% of the increase in
sundry creditor balance In order to plug any probability of leakage of revenue. The
increase in sundry creditor balance during the year from the opening balance of
Ks.1,32,42,363/- to the closing balance is of Hs.16,01,58,664/- in respect of trade
ereditors ag reflected at schedule 11 to the balance sheet is of Rs.14,69,16,301/-. Five
percent of the same which comes to Rs.73,45,815/- is therefore being added for the
purpose of computing the income of the assessee for the year, As it 1s apparent that there
is concealment of income by the assessee by furnishing of inaccurate particulars in the
return of income and accompanying documents. Penalty proceedings u/s 271(1])(c) of the

|.T-Act is therefore required to be initiated.
Addition R5.73,45,815/-

B Direct expenses cited at schedule 18 to the profic and loss account include
demurrage expenses which |5 paid to the custams department as a penalty for over use of
container facility and storage depot. The asessee has not been able to satisfactorily
serahlich that such expense Is not penal in nature or is allowable under any relevant
provisions of the Act. In view of this facts, the concerned penal payment of Rs.15,02,350/-
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is being disallowed under secton 37 of the LT.Act. As it is apparent that there (s
soncealmeznt of income by the assessee by furnishing of inaccurate particulars In the
seturn of income and accompanying documents. Penalty proceedings u/s 271(1)(c) of the

.T.Act is therefore required to beinitiated.
— Addition Rs.15,02,350/-
8 As per audit report in form 3CD, point number 16 [a), payment of bonus where
such sum was otherwise payabie as profits or dividends is of Rs.1,25,100/-. As per the
provisions of section 36('11(if) is required to be disallowed. As it is apparent that there is
concealment of income by the assessee by furnishing of Inaccurate particulars in the
return of income and accompanying documents, Penalty proceedings u/s 271(1)(c) of the

LT.Act is therefore required to be initiared,
Disallowance Rs.1,25,100/-

i

9 Ag per tax audit report in form 2CD point number 17(f), the amounts inadmissible
under section 40 (a) is of an amount of Rs.1,28,53,627/-. Since the assessee does not
appear to have added it back to the computation of income, the same Is being disallowed
while computing the income of the assessee for the year. As It is apparent that there is
concealment of income by the assessee by furnishing of inaccurate particulars In the
return of income and accompanying documents. Penalty proceedings u/s 271(1)(c) of the
I.T.Act fs therefore required to be initiated. -
Disallowance Rs.1,28,53,627/-

10.  As per audit report in form 3C0 point number 21 (JJ{A](b), professional expenses
to be disallow under section 43 (a) is to the tune of R5.59,134/-. Since the assessee does
not appear to have added it back to the computation of income, the same is being
disallowed while computing the income of the assessee for the year. As it is apparent that
there is concealment of income by the assessee by furnishing of inaccurate particulars in
the return of Income and accompanying decuments. Penalty proceedings u/fs 271({1)(c) of
the LT.Act Is therefore required to be initiated.

Disallowance Rs.59,134/-

11.  The interest payment on unsecured loans is a round figure of Rs.1,10,00,000/-
(schedule 22 to profit and loss account). The opening balance of unsecured loans is
Rs.52,47,010/- while the closing balance is Rs.2,53,12,633/-. Looking to the specific
guantification of the epening and closing balances, it appears very strange that the
interest on unsecured loans would be a round figure of Rs.1,10,00,000/-. Even the loans
and advances shown as current assets in the balance sheet have been specifically
quantified at Rs.7,61,33,008/- (opening balance) and Rs.3,82,30,680/- (closing balance).

Despite adeguate opportunity, the assessce is not able to Justify the payment of 8 round
figure interest payment of Rs.1,10,00.000/-. Onus cast on the assessee in this regard has
not been properly discharged. It is seen from schedule 4 to the balance sheet giving
details of unsecured pans that the closing bzlance of unsecured loans Is Rs. 25312633/~
s agains: the openirg balance of Rs.5247010/-. The unsecured loans have been raised
ing the year mostly from directors and their relatives and to some extent from banks.

i closing balance of unsecured loans raised from directors and their relitives is
(18810302 /- as agsinst opening balance of only Rs.B0,000/- The open market interest
ral:esj'_ug banks and ather sources ranges between 12% to 189 per annum. In the facts
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and circumstances of the case an average rate of 13% Is being considered as appropriate
for calculating the interest payment made by the assessee to the givers of unsecured
loans, comprising directors and their relatives, banks and others. The closing balance of
unsecured loans i R5.25312633/-, 15% of the same which works out to be
R5.37,96,895/- is being allowed as reasonable interest payment in respect of unsecured
loans and the balance claim of interest payment of unsecured loans of Rs.72,03,105/- is
being disallowed as excess and unreasonable dlaim of interest payment expenses. As it is
apparent that there is concealment of income by the assessad by furnishing of inaccurate
particulars in the return of income and accompanying documents. Penalty proceedings
ufs 271(1)(c) of the L.T.Act is therefore required to be initiated.

Disallowance Rs.72,03,105/-

12.  The nature of business of the assessee is the same as compared to the earlier
assessment years. However under the following heads of expenses the assessee has
claimed substantial expenses, although nil expenses were claimed under these head in
the earlier years.

| S.N Particulars Amount (Rs.)
| 1 | Inspection Charges 10,60,824/-
{ 2 | Ocean Freight 3.89,73.456/-
3 | Shipment Clearing 14,78,248/- |
4 | Screening and Designing 3,73,502/- |
5 | Transportation 2,28,30,715/- |
6 | Packing expenses 28.27,830/- |
7 | Fair and Exhibition 22,19,089/-
8 | Discount paid | 2,07,31,261/-
| Total 9,04,94,925/-

12.1 The onus cast on the assessee to justify the genuineness and reasonableness of the
expenses, relatability of these expenses to the assessee’s business, actual incurrence of
the expenses etc. could not be discharged by the assessee despite ample and adequate
opportunity vide varlous notices and questionnaires and discussions during hearings. In
view of this facts, it Is being considered necessary to disallow an amount equal to 1/10%
of the sum of R5.9,04,94,925/- which works out to Rs.90,49.493/- to plug any probability
of leakage of revenue on this account. As It Is apparent that there is concealment of
income by the assessee by furnishing of inaccurate particulars in the return of income
and accompanying documents. Penalty proceedings uf/s 271(1)(c) of the LT.Act is

therefore required to be Initiated.
Disallowance Rs.90,49,493/-
A

punting to Rs.50,415/- and Interest on income tax for assessment year Z2007-08

3; :! As per tax audlt report in form 3CD, incerest on late payment of FOT for the AY 07-
Lt

amsmetay to Rs.4.74,634/- have been debited to profit and loss account. The said
W do not appear to have been added back by the assessee In the computation of
‘emee ind therefore the same is being disallowed while computing the Income of the
Ssssssess for the yesr. Ae it e apparent that there iz concealment of income by the
ssmessee Dy furnishing of inaccurate particulars in the return of income and
asssscenying documents. Penalty proceedings u/s 271(1)(c) of the LT.Act is therefore
regsired to be initiated,

sDisallowance Rs.535,049/-
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(D) On merits, the relevant portion of the aforesaid
impugned appellate order dated 18/11/2015 of the Ld.
CIT(A) is reproduced as under :-

5.1- During the course of assessment proceadings, lhe appelian! okd ne
lurmish any getalls on the ground thal the corresponding documenls wee
seized by CBl and were nol in the possession ol 'me, é.:r)[::s::!im'.r fruss AL

however referred 1o the order dated 23.07.2010 of mél Epﬁc’;iul coult st CBL
permilling Ihe appellant compeany, 1o lake pholo capics'dl all 'cﬁncnmc’:nls c1l e,

..

own expenses. The said order has been ieproaysed t'..‘rl-'l pUlIe ¥ ok ugs
assessment order under appeal.  As per"ﬂ'llo; said order, 1&& qppb[lont WO
aliowed 1o take photo copies of the seized documents within ten days o
23:07:2610.7 I view O 15 Orat: of A o CoT e S iAot rrr: s
appellant's explanation f::ir nf)l 1umishi;1§;ih'ol required details and macle e
additions referred above. During il‘te'c:ppe[lmc procecdings:  1he apgsetics
submiticd thal the selwre  of documenls was in connochion with: o & e |

coruplion ogainst some officials of Punjob & $ind Bank and fhe appolarnl

compony ond fis direclors, were also Cavered (o 1he reason Thal thew o ooy

were handled by the concein officials of Punjab & Sind Bank. The appellant”
vide arder sheet enfry, dated 30.10.2015 was asked 1o exploun hice caca | issiis

involved in the matier pending with CBI/Customs/DRI. However, the appelloant
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12. Ground no. 9 s related to an adailion of RS 5%, 13474 wWiiEhi Tis el
made on the basis of poinl no. 21[i}{A} (D) of tax audil reporl. The said column
rexters 1o the details of liabllity which exisled on the list day of he prceviols yea
el weas not allowed in the assessmenl of any preceding yeu m:,.-i Ph Nl et
even duing the current year. Therefore, this amount perlains 10 Pobility wive:
wary tcither allowed in earlior yeors e zlaiined in tha presend Sacm e
Conseguenily, his agddilion s ol iequiied 10 DE I = & i

assessmeni year, As aresull, lhe ground no. § of the appeal, is allowed.

(E) At the time of hearing, Revenue was represented by
Shri Jagdish Singh, Senior Departmental Representative
(“Ld. Sr. DR”, for short). However, none was present from
the assessee’s side. In the absence of any representation
from assessee’s side, at the time of hearing before us, we
heard the Ld. Sr. DR; who relied upon the assessment order
dated 27/12/2011 of Assessing Officer; under section
143(3)/ 144 of the I.T.Act and the aforesaid impugned
appellate order dated 18.11.2015 of the Ld. CIT(A). After
perusal of the materials on record ; we find that the Ld.
CIT(A) has passed speaking order on merits. Relevant
portion of the impugned order of the Ld. CIT(A) has already
been reproduced in foregoing paragraph (D of this order. We
find that the Ld. CIT(A) has given detailed reasons for his
decision on merits in the aforesaid impugned appellate
order dated 18.11.2015 of Ld. CIT(A). During appellate
proceedings in Income Tax Appellate Tribunal (“ITAT”, for
short) no material has been brought for our consideration to

persuade us to take a view different from the view taken by
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the Ld. CIT(A) in the impugned order on merit. After hearing
the Ld. Sr. DR, and after perusal of materials on record, and
further, in view of the foregoing discussion, we decline to
interfere with the aforesaid impugned appellate order dated
18.11.2015 of Ld. CIT(A), and accordingly, this appeal is

dismissed.

(F) In view of the foregoing; this appeal is dismissed being
barred by limitation; and also on merits. Before we part; we
explicitly clarify that the assesee will be at liberty to
approach ITAT for restoration of the appeal in accordance
with Proviso to Rule 24 of Income Tax (Appellate Tribunal),
Rules, 1963. If the assessee does approach ITAT for
restoration of the appeals in ITAT, the matter will be
considered in accordance with law having regard to the facts

and circumstances.

(G) In the result, appeal filed by assessee is dismissed.

Order pronounced in the open court on 20/02/20.

Sd/- Sd/-
(H.S.SIDHU) (ANADEE NATH MISSHRA)
JUDICIAL MEMBER ACCOUNTANT MEMBER

Dated: 20/02/20
*BR*

Copy forwarded to:
1. Appellant
2. Respondent
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